
 Electronic copy available at: http://ssrn.com/abstract=2792005 

6. 
CAN THE STATE SELL THE NATION? 

Diarmuid Rossa Phelan, SC

Own Our Oil inform me that the first question asked of  their team is whether or not the
Constitution protects Irish natural resources from exploitation, including by the State, and
preserves their benefit for the nation, and whether existing licences can, through legally
sound means, be unpicked.

Own Our Oil requested a contribution to address constitutional limits on the State’s dis-
posal of  natural resources, and on legal restrictions on the increase of  fees for successful
natural resources licensees. 

The short answer is that there is almost no straightforward constitutional control on the
State’s disposal of  natural resources, and that the increase of  license fee is primarily a mat-
ter of  contract. 

THE NATURE OF THE INQUIRY

There may be nuanced constitutional and contractual arguments not arising on the face of
the Constitution and statutory provisions which ground some constraint on State disposal,
and some flexibility to increase fees beyond the flexibility, if  any, in the contract. There is
also the possibility of  raising taxes.

However, setting out such arguments as may in the future be advanced by Own Our Oil
or others to constrain the State’s disposal of  natural resources will alert the exploiters of  nat-
ural resources to head off  that possibility in the statutory and contractual framework, rather
than dissuading them from their intended actions. Furthermore, the prospect of  success of
anything other than a certain, clear and reasonably simple legal challenge to the State is slim,
though not nil. 

The State, and the oil exploration notice parties, may pay lawyers limited only by the tax
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pool, and oil-company turnover. The civil servants may instruct forever as part of  their per-
manent pensionable employment; the oil companies’ executives as part of  their employment
and direct commercial interest. The individual plaintiffs or groups will be either unemployed
or trying to minimise the disruption to their employment and the performance of  their tax
and debt obligations. 

Cases involving oil licences will be transferred by the State and oil companies to the
Commercial Court, where the well-resourced have both tactical and strategic advantage and a
communality of  interest with the Commercial Court’s institutional policies and procedures.
Litigation against the State and oil companies combined is liable to be crushed in the early
stages of  interlocutory pressures before it progresses near a trial on substance. Even if  the lit-
igation got to trial in any sort of  proper shape, which is doubtful, the Courts are disinclined,
with justification, to read the Constitution as controlling the State in economic matters.

THE NATURE OF THE PROBLEM

A constitution does not preserve a people or a nation, nor save them from themselves. A
constitution draws limits on competences in the sense of  powers, but not on competency
(in the sense of  skill and efficiency) in the exercise of  those competences. Disparate groups
and individuals in recent times have looked to the Constitution to preserve what they con-
sider to be the core of  the nation from government intrusion or incompetence. The State,
that is the government, the Oireachtas and the civil service, have a history in Ireland of  sep-
aration of  interest from People and Nation. 

The State has a form of  limited democratic legitimacy from elections based partly on
vote, partly on inheritance of  seats, partly on clientelism and state favours, which maintains
in legislature and cabinet political parties, families and public servants (primarily school
teachers) since the Civil War. The State expels its People and sells its Nationhood to preserve
itself. Regime change, not legal challenge, is the solution. 

THE CONSTITUTIONAL POSITION IN OVERVIEW

The Constitution of  1937 provides, in one of  the articles under the heading of  ‘The State’,
as follows:

Article 10

1. All natural resources, including the air and all forms of  potential energy, within
the jurisdiction of  the Parliament and Government established by this
Constitution and all royalties and franchises within that jurisdiction belong to
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the State subject to all estates and interests therein for the time being lawfully
vested in any person or body. 

2. All land and all mines, minerals and waters which belonged to Saorstát Éireann
immediately before the coming into operation of  this Constitution belong to the
State to the same extent as they then belonged to Saorstát Éireann. 

3. Provision may be made by law for the management of  the property which
belongs to the State by virtue of  this Article and for the control of  the alien-
ation, whether temporary or permanent, of  that property. 

4. Provision may also be made by law for the management of  land, mines, miner-
als and waters acquired by the State after the coming into operation of  this
Constitution and for the control of  the alienation, whether temporary or per-
manent, of  the land, mines, minerals and waters so acquired.

The Article applies to all natural resources within the jurisdiction of  the Parliament and
Government established by the Constitution (Article 10(1)). If  the exploited natural
resources are outside the jurisdiction, then this Article does not apply. In such a case, the
constitutional position of  activists may be weaker, because the resources lie outside the juris-
diction. Although State activity outside the jurisdiction may be the subject of  constitutional
control, the State’s assertion of  ownership or control of  resources outside the jurisdiction
would not give rise ipso facto to any constitutional control.

The Article expressly allows for permanent disposal by the State of  the property which
belongs to the State by virtue of  Article 10, although such disposal may be only pursuant to
law (Article 10(3) and (4)). The apparent meaning of  ‘law’ in sub-articles 3 and 4 is statute
law. Consequently the government, for example, could not dispose of  the property without
statutory authority, but could with statutory authority.

There are several acts, such as the Petroleum and Other Minerals Development Act, the
Continental Shelf  Act, the Minerals Development Act and amending legislation, the State
Property Act, the Strategic Infrastructure Act, and associated amending legislation, which
give the State the authority.

The constitutional power of  the State to permanently alienate the natural resources
extends to lesser action, such as leasing or licensing.

The Constitution of  1922 provided in Article 11:

All the lands and waters, mines and minerals, within the territory of  the Irish Free
State (Saorstát Éireann) hitherto vested in the State, or any department thereof, or
held for the public use or benefit, and also all the natural resources of  the same ter-
ritory (including the air and all forms of  potential energy), and also all royalties and
franchises within that territory shall, from and after the date of  the coming into

OWN OUR OIL

122

OOO Feb 10  10/02/2014  14:54  Page 122



operation of  this Constitution, belong to the Irish Free State (Saorstát Éireann),
subject to any trusts, grants, leases or concessions then existing in respect thereof,
or any valid private interest therein, and shall be controlled and administered by the
Oireachtas, in accordance with such regulations and provisions as shall be from
time to time approved by legislation, but the same shall not, nor shall any part there-
of, be alienated, but may in the public interest be from time to time granted by way
of  lease or licence to be worked or enjoyed under the authority and subject to the
control of  the Oireachtas: Provided that no such lease or licence may be made for
a term exceeding ninety-nine years, beginning from the date thereof, and no such
lease or licence may be renewable by the terms thereof.

This provision was more limited than the current Article 10. For example, it prohibited alien-
ation. So far as leases and licences were permitted, these were permissible only (a) in the
public interest, and (b) under the control of  the Oireachtas. In the Constitution of  1937,
there is no mention of  the public interest. So the Constitution of  1922 was more restrictive
in (a) prohibiting alienation, and (b) making leases or licences expressly subject to the pub-
lic interest. Furthermore, whereas the Constitution of  1937 requires legislation to be in
place, and the Oireachtas can certainly repeal or enact legislation, the Constitution does not
provide a requirement for any ‘control of  the Oireachtas’ as such.

The change in articles between Constitutions was deliberate, the contrast intended, and
the control relaxed.

THE CONTRACTUAL POSITION IN OVERVIEW

If  the lease or licence specifies that the State can increase the fees, then the State can. If  the
lease or licence does not, then the State cannot. To do so would breach contract and be
remedied by injunction and/or damages. An increase contrary to contract would contravene
(arguably also breach) the right to private property protected by the Constitution.

For example, the Licensing Terms for Offshore Oil and Gas Exploration, Development
and Production 2007 provides for fees in Appendix 1. These fees are set in advance. They
are on the website of  the Department of  Communications, Energy and Natural Resources. 

The terms provide expressly in Article 45, entitled ‘Increase of  Money Terms’, as follows:

The Minister shall have the right, from time to time, to increase all money amounts
mentioned herein having regard to relevant economic factors and shall notify the
authorisation holder accordingly. The increases shall have effect from the date of
such notice.

This is an unusual provision as it appears to allow unilateral increases in consideration
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restrained only by the preposition-unspecific and metric-unspecific clause ‘having regard to
relevant economic factors’.

Article 19(4) provides for an increase of  the licensee’s contribution to research fund to
be in line with the consumer price index.

The terms also provide for the right of  a licensee to surrender its licence or part of  its
licence, and impose obligations to surrender over time percentages of  areas (of  licensee’s
choosing) covered by the licence. 

The terms also provide for the alienation (e.g. sale) of  the licence for a nominal fee, sub-
ject to Ministerial consent. So there will be a trade in licences. This has a long history in
Ireland, where the accord of  a licence (e.g. a mobile phone licence), or a permission (e.g. a
planning permission), the effect of  which is to remove a State prohibition on activity, has
been sold on, with the State gaining the minimal return of  the licence or permission fee, and
the trader increasing the cost (which the operator will recover from the people) and taking
the profit, of  the sell-on.

The terms provide for the licensers’ right to compel a grant of  a lease. The terms speci-
fy in Section 36 that the licensee or lessee is liable to tax in Ireland for profits and gains
(except Petroleum Prospecting licensees).

Furthermore, Section 67 provides that all petroleum sold must be sold to a person in
Ireland, and paid for in Ireland. This should have tax benefits to the State. 

Section 39 provides:

Exclusive jurisdiction of  Irish Courts 

All claims and all disagreements and disputes whatsoever and howsoever arising in
regard to any contract or authorisation entered into by the Minister in pursuance of
the Petroleum and Other Minerals Development Act, 1960 or in anywise related
thereto shall be subject to Irish Law and all disputes requiring arbitration shall be
subject to the Arbitration Act, 1954 as amended. All such disputes, claims or arbi-
trations shall be justiciable in Irish Courts.

However, Section 51 provides:

Arbitration 

(1) Any dispute between the parties hereto arising out of  or in connection with the
authorisation unless otherwise resolved shall be settled by arbitration proceedings
between the Minister as one party and the authorisation holder as the other party
and such proceedings shall determine the measures to be taken by the parties
including, if  appropriate, payment of  compensation, to put an end to or remedy the
damage caused by any breach of  the provisions of  the authorisation.
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Disputes arising under authorisations are to be arbitrated. Under the current Arbitration Act
of  2010, arbitral awards are effectively unreviewable by the Courts. This was a policy choice
by the Oireachtas to reduce, where contracting parties consent, the role of  the courts (a pol-
icy choice not without support of  courts). Consequently, disputes under these authorisa-
tions/licences have been removed from the jurisdiction of  the Courts. Therefore Section 39
is of  less consequence than otherwise appears. The Section remains important for choice of
law (Irish law), for removing court supervision of  contract (because an Irish court will apply
the Arbitration Act 2010, whereas a foreign court may review disputes referred to arbitra-
tion), and residual issues outside of  arbitration.

THE CONSTITUTION OF A STATE, PEOPLE, AND NATION

The Constitution contains provisions referring to State, People and Nation. These concepts
are distinct legally. The extent of  the difference is contestable. The concepts are also distinct
politically. This is not unusual in constitutions. 

What constitutes the People, and the Nation, is indeterminate. It is easier to say who
would constitute part of  the People (for example, a citizen of  voting age) than who would
not. It is not easy to state with authority what the concept as a whole embraces, or the effect
of  time on its identity. This also is not unusual in other constitutions.

The State is not the People, nor the Nation, constitutionally or politically. Citizens in this
State-declared republic (by The Republic of  Ireland Act 1948) may assume that the State,
and the State’s interest, is identical with that of  the People. This is erroneous. This is unusu-
al in western States. This may explain why interest groups have difficulty believing that the
Constitution does not protect the People or the Nation from the State, for example from
the State disposing of  natural resources for what they estimate to be low value. This is not
primarily a legal deficiency, but a regime failure.

A STATE SUBVERTING THE NATION AND ITS PEOPLE

Subvert may be the wrong verb, since the Nation and the People never fully established
themselves in Ireland, whereas the State did. The focus on provisions misses overarching
constitutional issues, and leaves groups such as Own Our Oil thin legal ground on which to
find support (such as Article 10), and court space only to fail.

Own Our Oil’s concerns bring an overarching and very real constitutional problem into
relief, which is not single-issue (e.g. oil) dependent. For example, the following State actions,
in the areas of  (1) taxation/bank interest rates, (2) population exchange, (3) growth of  State
apparatus and decrease of  State sovereignty, are not unconstitutional in the current legal
understanding. Yet they are of  constitutional significance, in the sense of  the identity and
future of  the Nation and its People. 
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The State continues to grow, although the powers of  the State have shrunk beyond•
recognition with the transfers to the European Union. The size of  the State in cost
burden, personnel and presence is detached from its raison d’être and incommensu-
rate with the scope of  its powers.

The State exercised some of  its remaining competences so incompetently that the•
State volunteered to partly cede these, for a time period, to a Troika comprising the
European Central Bank, European Commission and International Monetary Fund,
in return for money.

The State, in the European Union referendums, proceeded on its decided course•
contrary to the referendum result, and thus contrary to the People, the point of
popular control, the purpose of  the referendum provisions, and the Constitution.
However the State did not ratify the Treaty without a subsequent referendum, thus
observing those provisions. This is not primarily a deficiency in the wording of  the
Constitution, but in the composition, ethos and regime in the State.

The State, having transferred powers to the EU, having placed some remaining free-•
dom of  movement under the Troika, having not reduced its burden footprint on
the people, plans to seek a part-solution to its ills by selling the nation’s national
resources. To be clear, the State which does not want competences, and exercised
competences incompetently, will now sell the national resources to sustain itself.

The State’s direct income taxation and aggregates on its resident citizens is more•
than 50 percent, that is, over half  citizens’ income. More than half  of  a citizen’s
working life is now unpaid servitude to the State. (‘It was the wish of  Tokugawa
Leyasu, venerated now as the deity who shines over the East, that rural peasants be
taxed not so heavily that they die, nor yet so lightly that they live.’1)

Of  the remainder of  a citizen’s working life, much is now controlled by paying for•
the banks. The citizen is paying for banks’ failure through unilateral interest rate
hikes, which now charge in the region of  ten times Euribor, on the basis that this
represents their costs (over which the debtor has no control) in addition to their
subventions sustained through taxation and State borrowing.

The State charges 23 percent VAT or sales tax on most transactions in the private sector.•

The State’s corporation tax is 12.5 percent, with lesser rates applied in practice to•
international companies, and higher rates applied in practice to small domestic
companies (such as ‘service’ companies). 

The State in practice is more efficient in collection of  taxes from citizens than from•
non-citizens.

OWN OUR OIL

126

OOO Feb 10  10/02/2014  14:54  Page 126



This system of  differential taxation between individuals and companies, and nationals•
and non-nationals, is one of  the cornerstones of  the State’s economic and EU policy.

The State dominates the economy to an unprecedented degree.•

The State has severed the natural, and arguably moral, connection between produc-•
tion and reward.

The economic oppression of  productive citizens, in particular private sector citi-•
zens, excludes them in practice from political participation. They have no spare
resource.

The State has a de facto policy of  exile of  citizens and immigration of  foreign citi-•
zens. (The CSO reports that net emigration of  Irish nationals for the year ending
April went up from 25,900 in 2012 to 35,200 in 2013. Immigration rose from
52,700 to 55,900 in the same period – some immigrants being returning Irish
nationals and shows a 3 percent turnover in population through migration alone in
2013.) This helps preserve the State by removing the most natural opposition –
those pushed to the point of  exile, the young, the productive and the educated.

The State-owned broadcasting network Radio Teilifís Éireann is by far the most•
important former of  public opinion. The State sustains RTÉ both by State funding
and by maintaining a system of  licence levies on residents for any equipment capa-
ble of  receiving broadcast transmissions, backed by criminal prosecutions and sanc-
tions including imprisonment.

These perverse State actions are normal in Ireland.
The Constitution does not control the State in its oppression and expulsion of  its pro-

ductive citizenry. On its current (questionable) reading, the Constitution allows the State to
dispose of  the income and property of  its citizens. The natural resources which are vested
in the State are vested in the State, not the People, and may be disposed of  by the State. This
State is not the People’s guardian. The electoral system perpetuates the regime, but appears
not to allow for its reform. The referendum system is subverted. If  the People believe that
they should protect the natural resources of  the Nation from the State, the law of  the State
will not help them.

The Preamble to the Constitution professes that the People gave themselves the
Constitution. Legally, the State is a creature of  the Constitution. Article 6.1 of  the
Constitution provides:

All powers of  government, legislative, executive and judicial, derive, under God,
from the people, whose right it is to designate the rulers of  the State and, in final
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appeal, to decide all questions of  national policy, according to the requirements of
the common good.

The People may have to appeal to themselves, outside of  the State and its unreformed elec-
toral system, to their law, given by them: the Constitution. This may be viewed as subversion
of  the State, or as saving the Nation, or as freeing the People. It may be constitutional, just
as the State selling the country to cover the incompetence and corruption of  its regime may
also be constitutional. This deliberation may need to be taken outside the State institutions
– the courts and the unreformed electoral system. 

It is in the overarching constitutional structure that the People may seek to prevent the
State selling the Nation, and in the State’s de facto control and de iure Article 10 that the State
may seek to sell it.
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